STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
JERRY ANN W NTERS,
Petitioner,
Case No. 01-0786

VS.

BOARD OF REGENTS AND UNI VERSI TY
OF SOUTH FLORI DA

Respondent s.

N N N N N N N N N N N

ORDER REDUCI NG FEE AWARD PURSUANT TO RENMAND

On Septenber 5, 2005, the District Court of Appeal for the
Second District, State of Florida (D strict Court), entered an
O der remanding the case to the adm nistrative |aw judge (ALJ)
for additional consideration on the issue of attorney's fees
that were previously awarded pursuant to Subsection 120.595(5),
Florida Statutes (2003).

On March 3, 2006, the parties requested oral argunent on
the remand. Prior to the March 3 request, the Division of
Adm ni strative Hearings (DOAH) had not received notice that the
case had been remanded to the ALJ. Follow ng a tel ephone
conference, the parties agreed to subnit witten nenoranda
related to the remand and established a stipul ated deadl i ne of
June 30, 2006. Although the Respondents' filing did not occur
until July 3, 2006, both nenoranda were considered in the
preparation of this Order, as were the docunments attached to the
Respondents' filing, including the fee hearing Transcript, a
contingency fee agreenent between the Petitioner and her | egal
counsel, and relevant billing records.

During the April 5, 2004, fee hearing before DOAH, counsel
for the Petitioner asserted entitlenent to an award of fees in
t he anpbunt of $205,906 and costs in the anmpbunt of $2, 804. 97.
The Respondents asserted that no fees or costs should be
awar ded.

In the June 25, 2004, Order on Fees, the ALJ found a total
fee award of $88, 000 was appropri ate based on a reasonabl e



hourly rate of $275 multiplied by 320 hours that were reasonably
expended and directly applicable to the case before DOAH.  The
ALJ additionally awarded costs in the anount of $307. 1In the
remand order, the District Court affirmed the findings of the
ALJ as to "the reasonabl e nunber of hours expended and the
reasonabl e hourly rate because they are supported by conpetent,
substanti al evidence."

However, the District Court stated as foll ows:

Here, the ALJ's order awardi ng fees does not
i ndicate that the ALJ considered the

rel ati onship between Wnters' successful and
unsuccessful clains. The order thus fails
to comply with the requirenents of Rowe. On
appeal fromthe first agency order, Wnters
was unsuccessful on her claimthat the
agency erred in finding her dishonest.
Wnters prevailed on only one clai mthat the
agency erred in determning that she was
guilty of retaliatory conduct—and the result
of her success of that claimwas not a
reversal of the agency's order of
termnation but a remand for the agency to
reconsider the termnation issue. |If the
result of the litigation was partial or
limted success, the |odestar nust be
reduced to an anmount that is not excessive.
Because Wnters' success on appeal was
l[imted "in conparison to the scope of the
litigation as a whole," the ALJ erred in
failing to adjust the | odestar anount based
on her unsuccessful claim Accordingly, we
reverse and remand for the trial court to
either attenpt to identify specific hours
spent in the unsuccessful claimor to sinply
reduce the award by sone proportion.
(citations omtted)

Revi ew of the Recommrended Order entered in this case on
July 2, 2001, indicates that the central issue addressed at the
hearing and in the Recommended Order was a factual dispute
related to allegations of retaliatory conduct on the part of the
Petitioner toward a student basketball player, Melikki D one
Smith (Smth), whomthe Petitioner dismssed fromthe team As
i ndi cated by Findings of Fact numbered 1 through 43 of the
Recommended Order, the evidence presented by the Respondents at



the hearing failed to establish such retaliatory conduct by the
Petitioner. The Respondents issued a Final Order rejecting

t hese Findings of Fact. The District Court subsequently
determ ned that such rejection was inappropriate and ordered
that fees be awarded pursuant to Subsection 120.595(5), Florida
Statutes (2003).

A second issue addressed at hearing and in the Recommended
Order, Findings of Fact nunbered 44 through 51, was whet her the
Petitioner provided "dishonest” witten responses to the
University of South Florida (University) investigation of the
al l eged retaliation.

Fi ndi ng of Fact 44 states that the University sought
responses fromthe Petitioner to a series of questions set forth
in an August 28, 2000, nenorandumto the Petitioner froma
University official. The nmenorandumrequested that the
Petitioner acknowl edge that the Petitioner was aware: of a 1999
i nvestigation by the University into "alleged race
di scrimnation”; that the "Conplainant” participated in the
i nvestigation; that the Conpl ai nant was di sm ssed fromthe team
and that the Conplainant's dism ssal was for participating in
the investigation. The "Conplainant” was Snith.

The Petitioner responded to the question by an affidavit
dat ed Novenber 16, 2000, prepared upon the advice of |egal
counsel, wherein the Petitioner stated in relevant part that she
was unaware that Smth had participated in an investigation
Fi nding of Fact 48 found that it was reasonable, given the
information available to the Petitioner at the tine of the
affidavit, to infer that the Petiti oner was aware that Smth had
participated in the investigation.

Fi ndi ng of Fact 50 found that, prior to submtting her
witten responses to the nmeno, the Petitioner verbally
acknow edged to a University investigator that the Petitioner
was aware that a discrimnation conplaint had been fil ed agai nst
her, and that there was no evidence that the Petitioner's
affidavit was an attenpt to mslead University officials.

The University's Final Order determ ned that the
Petitioner's affidavit response was di shonest, and vi ol at ed
provi sions of the enploynent contract between the University and
the Petitioner, which included dishonesty as cause for
term nation of the contract. Eventually, the Petitioner's
enpl oynent was term nated for cause, and such term nation was
apparently upheld follow ng a subsequent appeal .



The District Court has directed that the ALJ "either
attenpt to identify specific hours spent in the unsuccessful
claimor to sinply reduce the award by sone proportion.”

It is not possible to attribute specific hours expended on
the basis of the issues raised in this case. The Petitioner
prevailed on the issue related to whether she retaliated agai nst
a player who had filed a conplaint of discrimnation against
her. She did not prevail on the issue of dishonesty and did not
prevail in her ultimte goal of being reinstated as coach and
recei ving back pay.

Accordingly, based on the District Court's Order, the fee
award will be reduced "by sonme proportion.”

Subsection 120.595(5), Florida Statutes (2003), provides as
foll ows:

When there is an appeal, the court inits

di scretion may award reasonable attorney's
fees and reasonable costs to the prevailing
party if the court finds that the appeal was
frivolous, neritless, or an abuse of the
appel l ate process, or that the agency action
whi ch precipitated the appeal was a gross
abuse of the agency's discretion. Upon
revi ew of agency action that precipitates an
appeal, if the court finds that the agency

i nproperly rejected or nodified findings of
fact in a recommended order, the court shal
award reasonable attorney's fees and
reasonabl e costs to a prevailing appellant
for the admi nistrative proceeding and the
appel |l ate proceeding. (enphasis supplied)

The District Court's remand states that "[n]othing in the
text of section 120.595(5) supports applying the fee in [a]
punitive manner" and rejects the Petitioner's assertion that
there should be no reduction in the award of fees based on the
results obtained.

I n applying the statute under which the fee award is
obtained, it is necessary to note that, where an agency
i mproperly nodifies or rejects findings of fact in a recommended
order, the statute provides for an award of fees for both the
appeal to correct the agency's action and for the underlying



adm ni strative proceeding. Had the Legislature sought sinply to
reinburse a party for the fees and costs incurred in appealing
an agency's inproper action, the cited statute could have

provi ded only that such fees and costs related to the appellate
proceedi ng woul d be awarded as it did in the first sentence of
the referenced section. Wile the referenced statute does not
prohi bit the reduction of the fee award based on the ultimate
results obtained, giving effect to the statute requires that
award reflect the requirenent of the statute.

Accordingly, with due regard to the relationship between
the Petitioner's successful and unsuccessful clainms, as well as
to the statute under which fees are being awarded, the fee award
of $88,000 is reduced by 25 percent to $66, 000.

Additionally, the District Court's order renmandi ng the case
to the ALJ stated as foll ows:

The Board of Regents and USF al so argue that
the ALJ shoul d have adjusted the | odestar
figure based on the partial contingency risk
agreenment entered into by Wnters and her
counsel. Wnters concedes that the
agreenent was in existence-and that she and
her counsel had been operating under the
agreenent —at the tinme of the appeal of the
first agency order. On remand, the ALJ
shal | consider whether the | odestar anount
shoul d al so be reduced based on the
contingency risk factor in the parti al
contingency fee agreenent. (citations
omtted)

Upon review of the "Retainer and Fee Agreenent"” between the
Petitioner and her |egal counsel, the ALJ finds no cause based
on the fee agreenent for further reduction in the fee award nade
herein. Al though the agreenent provides for an hourly rate of
$110, nothing in the contract indicates that the $110 rate is
"reasonable.” The fact that the Petitioner's counsel agreed to
the rate does not alter the fact that the hourly rate of $275
has been found to be reasonable. No further reduction in the
| odestar amount other than as set forth herein is warranted.



DONE AND ORDERED t his 1st day of August,

Tal | ahassee, Leon County, Florida.

2006, in

W LLI AM F. QUATTLEBAUM
Adm ni strative Law Judge
Division of Adm nistrative Hearings

The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee,
(850) 488-9675

Florida 32399-3060
SUNCOM 278- 9675

Fax Filing (850) 921-6847
www. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 1st day of August, 2006.

COPI ES FURNI SHED

John W Canpbell, Esquire
Const angy, Brooks & Smith, LLC

100 West Kennedy Boul evard, Suite 500

Post O fice Box 1840
Tanpa, Florida 33601-1840

Robert F. McKee, Esquire
Kelly & McKee

Post O fice Box 75638
Tanpa, Florida 33675-0638

O ga J. Joanow, Esquire

Uni versity of South Florida

4202 East Fow er Avenue, ADM 250
Tanpa, Florida 33620-5950

Dani el J. Wodring, Ceneral Counse
Board of Regents

Turlington Building, Suite 1244
325 West Gaines Street

Tal | ahassee, Florida 32399-0400



St eve Prevaux, General Counsel

O fice of the General Counse

Uni versity of South Florida
4202 East Fow er Avenue, ADM 250
Tanpa, Florida 33620-6250

NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder is
entitled to judicial review pursuant to Section 120.68, Florida
Statutes. Review proceedings are governed by the Florida Rul es
of Appellate Procedure. Such proceedi ngs are commenced by
filing the original Notice of Appeal with the agency clerk of
the Division of Adm nistrative Hearings and a copy, acconpani ed
by filing fees prescribed by law, with the District Court of
Appeal, First District, or wwth the District Court of Appeal in
the Appellate District where the party resides. The notice of
appeal nmust be filed within 30 days of rendition of the order to
be revi ewed.






DANI EL J WOODRI NG GENERAL COUNSEL 01- 0786
BOARD OF RECGENTS

TURLI NGTON BLDG STE 1244

325 W GAI NES ST

TALLAHASSEE FL 32399- 0400
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STEVE PREVAUX GENERAL COUNSEL
OFFI CE OF THE GENERAL COUNSEL
UNI VERSI TY OF SOQUTH FLORI DA
4202 E FONLER AVE ADM 250
TAMPA FL 33620-6250
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